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RECENT CASE NOTES 

Abatement of Suit — Pendency of the Same Cause of Action. — The plaintiff 
sued the defendant in the county court for damages resulting from a collision 
between their automobiles. The defendant brought suit in the municipal court, 
which had concurrent jurisdiction with the county court, against the plaintiff for 
damages to his automobile arising out of the same accident. The action in the 
municipal court was tried first, and the defendant recovered damages. An 
appeal was taken by the plaintiff ; he also brought a bill to restrain the further 
prosecution of the municipal court suit on the ground that a prior action cover- 
ing the same transaction between the same parties was pending in the county 
court. Held, that the bill should be dismissed. Gilley v. Jarvis (1920, Vt.) 109 
Atl. 41. 

It is well settled that if a single "cause of action" is split up so as to be made 
the "subject" of different actions, the pendency of the first may be pleaded in 
the abatement of the other. CahUl v. Cahill (1904) 76 Conn. 542, 57 Atl. 284. 
But the ambiguity of the phrase "cause of action" has caused much confusion, 
being sometimes used to denote the operative facts and at other times the legal 
relations resulting therefrom. Cf. King v. Chicago, etc. Ry. (1900) 80 Minn. 83, 
82 N. W. 1 1 13; cf. Watson v. Texas & Pac. Ry. (1894) 8 Tex. Civ. App. 144, 
27 S. W. 924; see (1919) 28 Yale Law Journal, 421, note 1. If "cause of 
action" means the operative facts which create a right to damages, there could 
be but a single cause of action under the facts of this case. But either party, 
by making the proper allegations, had the power and privilege to bring a suit 
and have it judicially determined whether his claimed right to damages existed. 
Cf. Cade v. McFarland (1875) 48 Vt. 47. Employing "cause of action" to denote 
such claim of a right made by either party, as did the court in the instant case, 
it is clear that two "causes of action" arose out of the one transaction. Bell v. 
Hansley (1855) 48 N. C. 131 ; contra, Allen v. Salley (1919, N. C.) 101 S. E. 545. 
That the two are not identical is shown by the fact that in a suit by either, the 
other could have filed a counterclaim which alleged a distinct "cause of action." 
Furthermore, if no counterclaim was filed, a judgment for the defendant in either 
suit would not necessarily constitute res judicata in the other. There is no 
logical reason, apart from statute, why using a set of operative facts as a defence 
should bar the use of the same set of facts elsewhere as the basis of an inde- 
pendent action. Jones v. Witousek (1901) 114 Iowa, 14, 86 N. W. 59; contra, 
Watkins v. American Nat. Bank (1905, D. Colo.) 134 Fed. 36; but cf. Uniform 
Sales Act, sec. 69 (2). And if the injunction was allowed, the defendant would 
have been deprived of his right, often created by statute, to have the action tried 
in a given county. But statutes requiring a counterclaim which is triable together 
with the chief suit, to be filed then or barred, produce the same result without 
having worked any evident injustice. The court reached the only possible logical 
conclusion. But it would seem that a legislative enactment requiring the con- 
solidation of "cause of action" in a single suit, as has been adopted in most 
jurisdictions, would make for the attainment of justice with the least expense and 
vexation to the litigators. 

Agency — Insurance— Constructive Notice.— The plaintiff brought an action 
of assumpsit on a policy of fire insurance issued by the defendant. The policy 
contained a provision that "if the interest of the assured be other than uncon- 
ditional and sole ownership" the policy should be void. The soliciting agent of 
the general agent of the defendant had actual knowledge that the plaintiff was 
not the unconditional and sole owner. Held, that the plaintiff should not recover, 
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